ETEXT ATTACHMENT
QE23/2008 17 - 28

EBelow is the msponse of the Susan B. Arthony List Candidate Fund sthe "Fund"), 1o the lether from the
FEZ dated Aprl 27, 2005, with reepect to the Fund's "Amended 30 Cay Post-General Report (104 40411422104,

Izzue

Tour leter (1) notes that the Fund has made both independent expenditures and in-kind centributiens with respect to

aettain candidates, (2} suppests that "[fhe coordination invalved in making an in-knd contibution te 8 candidate may
preclude [the Fund] from making an independent expanditure in support of the same candidate,” and (2) requests amendment
of independert expenditures b2 in-kind contributions or "additional clanfying imfomation.”

Your letter raises other iseues that will be dealt with separately by the Fund. The present letter will clarify the
relevant legal standards and demongtrate how the Fund has correctly reported its activity with reepect 1o independent
expenditures and in-kind contributions. [

Law

The federal courtz have recagnized the threat posed by vague and owerreaching effortz to clazsify paltical
communigations as "eoordinated” expenditures subject to regulation as contributions, and thersfore allow such requlation
only in the presence of substantial coordination and preamrangement. The FEC promulgataed new coordingtion regulations
that ook effect on Februane 3, 2003, 88 Fed. Beg. 421, The new regulations provide for a three-part teet to detenming
whether a communication ie coordinated. All of the three teets must be satisiied before the conclusion ie justified

that the cammunicationzs reported as independent expenditures were indeed coordinated. and shauld be reported as in-kind
contnbutions.

=ee, ag., Calorada Republican Fed. Campaign Comm. w. FEC, 513 U5, 604, §17-13 [1996]; NCRAC, 470 LLS. at 498; lowa
Fight To Life Comm., Inc. v Williams, 187 F.3d $53, DE7-58 (3th Sir 1999); Cliton «, FEC, 114 F.Ad 1305, 1311 (1=t

Cair, 1897, Cdoski v, FEL, 7359 F.2d 1588 (DG Cir 1888y, Land2l v, Sorrell, 118 F. Supp. 2d 458, 490-81 (0 4.

20000 FEC v, Chiigtian Coalition, 52 F. Supp. 2d 45, 91-82 (D.0D.C. 15330 FES . Public Citizen, 64 F. Supp. 2d 1327,

133% (MO, Ga. 1858); Republican Party of Minn. v. Pauly, 63 F. Supp. 2d 1008, 1015 (0. Minn. 1999]; Clifton v. FEG, 927

F. Supp. 453 (0. Me. 13938}, af'd on ather grounds, 114 F.3d 1309 (1=t Cir. 1997); FEC v, Calorada Republican Fed.
Campaipn Comm., 839 F. Supp. 1448, 1455 (0. Colo, 15953, rev'd ¢n ather greunds, 52 F.23d 1015 {10th Cir. 1925), vacated,
518 1.5, 604 [(1888).

The three parts of the k==t consider: ¢1) the sourcs of payment; (2) a "sorment standard" regarding the subjest matter
of the communication; and (3] & "eonduct standard" regarding interactions bebween the person paving for the
communication and the candidabe or palitical party commites. 11 CFR 102.21(ah.

Source af Payment. A caardingbed cammunication iz paid far by =omeane other than a candidate, an authorized commitbes
ar a political party committee. 11 CFRE 102 21 (ay1). Since the independent expenditures ar issue hensin were made by
the Fund, the source of payment part of the test is satisfied.

Contert Standamd. The purpese of the four content standards is 1o determing whether the subject matter of a
communigation is reasonably relabed to an election. A communication that meets any of these four standards mests the
content requirement: (1Y a communication that is an "electioneering communication”; (2] a8 communication that
republizhes, diggseminates or distributes candidate campaign materials, unless the activity meets one af the exceptions
at 11 CFR 109.23(b]; (31 a public communicatian that expresszly athvocates the election or defeat of & clearly identified
candidate for federal office; or (4] a public: communication that refers to a cleany-identfied candidate, is publicly
digseminated within 120 days hefore a primany or general election; and s direeted towabers in the jurisdicticn of the
cleary idertified candidste. 11 CFR 108, 21623173

Since independent expenditures by definition expressly atvocate the election or defeat of a cleardy identified
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candidate, the cantent =tandard iz satisfied.

Conduct Standard. Under the final rulee, only if at least one of the conduct standarde is met, as well as the first teas
pams of the teet, may the communication be coneidered coordinated. 11 CFR 109.21[d]. The conduct standarde ane: (1%
the public cammunication is made at the request ar =uggestion of the cleady identified candidate; (2] the candidate or
gancidate committes was matenally invalved in the decisions regarding the content of the communication, the intendsd
audience, the means or made of communication, the specific media cutlet used, the timing or frequency of the
cammunication, or size or prominence of 8 printed communication, ar duratian of 3 cammunication by broadcast, cable or
sakezlite; (32) the communication is ereated, produced or distibuted after one or more substantial discussions hetwesn

the person paying for the communication and the candidabe cleardy idertified in the communication. A discussion is
considered "substantial" only if information abaut the plane, projects, activities or needs of the candidate that is

matenal o the ereation, production ar distribution of the communication ie conveyed to the person paying for the
cammunication; (4) the employment of 2 common wendeor, that is, a cammersial wendar that had a previaous or cument '
relationship with the candicate and uses or conveys infemmatien abeut the candidates campaign plans, projects, |
activities or needs of the candidate; (5) employment by the committee of a farmer employvesfindependent gontracter of the

candidate; and (6] diszeminatian, distribution ar republication af the candidate's campaign materal, beyond that

pemitted by 11 CFR 10823001, 11 CFR 10921 [d)(1;-(6].

The conduct standar] has not ke met.

Facts

The Fund identifies and endarses viable, pre-life candidates Jjespegially womend, then solicts centributiens for the
gahdidates from Fund members and bundles and delivers the contributions to the candidates. This is typical of how a
number af similar organizations aperate, e.g., EMILY's List (e way. emilyslist.orgs-, endorsing and raizing
conktributions for candidates that favor abortion rights) and The Wish List [see <wew. thewishlist. org=> endorsing and
rAising contrbutions for Republizan candidates favoring abodion rights).

Ta idertify candidates ag strangly pro-life, Fund staff members research likely candidates. Then a representative of
the Fund interviews likelr candidates in perzon or by telephone and requesiz a pachet of campaign mabedal ie.g.,

position papers).

Candidates found o be both visble and idedlogically compatible are endom=ad. ARer the initial interview, there is

little or no further personal conktast between the Fund and endorsed candidates. Candidates are requested 1o add the Fund
totheir mailing lists to receve press eleases and campaign update reports, and the Fund sends colected cortributions

1o the campaigns.

The Fund spend=s money to print and mail solicitations bo its members for cantrbutions to endarsed candidates. These
expenditures ane listed on Scheduls B forms attached te FEC reports as in-kind centributicns e the candidates. As nobed
in your letbers, such in-kind contributions wene made [ the candidates you list George Metheraurr, Jim Dehdint, and el
Martinez. The reports filed alsa indicate that monetany cortributions were made to thase and other candidates. which
were funds meeived from members as a result of these solicitations for the Fund.

In addition 1o these in-kind contributions, the Fund also made independent expenditures for activities as listed on the
repart pages vou have abtached to your letters indicating thet such independert expenditures an behalf of the same
candidates for whom in-kKind contributions were made.

These expenditunes waere not made at the request or suggestien of the candidates; there was no material involverment of
the candidates; there was no substantial dizcussion of theze expenditures with the candidates; the Fund did not emplay
commen vendors, former candidate emplovees or independert cortractors, and the independent expenditures did not
disseminate, distribube or republish any candidate's campaign makenal beyvond what is permitted in 11 CFR 103.23(k](4;.
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They were listed as independent expenditures in the reports because they were not coordinated with the candidates in
any way under the standards of coordination set out in the Law esction above, as mare fully explained in the follcwing

Application =action.

Application

Az noted abave, the Linited States Supreme Court in Colorado Republican held that coordination may not be presumed. 1
must b2 actual. Thersfore, the mere fact that in-kind contrbutions wene made does not forecinss independernt
expenditures, a5 vou acknowledge in your lethers by requesting the present explanation. See FEC Advisory Cpinion

1281
For an independert expenditure to be conzidersd caardinabed, one or more of the =ik conduct standards must be met. In

this case, neng of the conduct standards has been met.
Applying the facts to the law indicates that there iz no coordination in this caze because at the initial and only
mezting with candidates as deswibed ahove, none of the whteria for coordination were met;

Mo candidatee requested or suggested that the independent expenditure communications be made;

Mo candidatee had material imvalvement in the independent expenditure communications:;
Mo candidate had any =ubstantial discussion with the Fund about the plans, projects, activities or needs of the

candidate;
Mo pravious or present common wendons of the candidates were Lsed;

Mo fomer employess ar independent contractors of the candidates were used; and
Mone of the independent expenditures disseminated, distribubed or epublished candidate campaign material.

Zonclusion
Since nane of the conduct standards were met. there was no coordination and the independent expenditures ware

appragriabely reparted.
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